David E. Bates vs. Christine L. Bates : Brief of Appellant by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
1989
David E. Bates vs. Christine L. Bates : Brief of
Appellant
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Mary C. Corporon; Corporon and Williams; attorney for respondent.
Edward K. Brass; attorney for appellant.
This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Appellant, Bates v. Bates, No. 890430 (Utah Court of Appeals, 1989).
https://digitalcommons.law.byu.edu/byu_ca1/2030
UTAH COURT ^  APPBALB 
(p-j_|EDWARD K^RASS (#432) 
r ' ^ t o r n e y f o r Plaintiff-Appellant 
r ^§N§buth 600 East 
' '-'Salt 5. • 
A SO 
DOCKET NO, 
Lake C i t y , Utah 84102 
Telephone: (801) 322-5678 
J&V30J UTAH COURT OF APPEALS 
DAVID E. BATES, 
Plaintiff-Respondent, 
vs. 
CHRISTINE L. BATES, 
Defendant-Appellant. 
Case No. 890430-CA 
(Priority No. 14b) 
BRIEF OF APPELLANT 
Appeal from a judgment modifying a divorce decree in the 
Third Judicial District Court in and For Summit County, State of 
Utah, the Honorable J. Dennis Frederick, presiding. 
EDWARD K. BRASS 
Attorney for Defendant-Appellant 
321 South 600 East 
Salt Lake City, Utah 84102 
Telephone: (801) 322-5678 
Mary C. Corporon 
Attorney for Plaintiff-Respondent 
Corporon & Williams 
1100 Boston Building 
Nine Exchange Place 
Salt Lake City, Utah 84111 
Telephone: (801) 328-1162 
FILED 
S E p 141989 
COURT OF APPEALS 
EDWARD K. BRASS (#432) 
Attorney for Plaintiff-Appellant 
321 South 600 East 
Salt Lake City, Utah 84102 
Telephone: (801) 322-5678 
IN THE UTAH COURT OF APPEALS 
DAVID E. BATES, 
Plaintiff-Respondent, 
vs. 
CHRISTINE L. BATES, 
Defendant-Appellant. 
BRIEF OF APPELLANT 
Appeal from a judgment modifying a divorce decree in the 
Third Judicial District Court in and For Summit County, State of 
Utah, the Honorable J. Dennis Frederick, presiding. 
EDWARD K. BRASS 
Attorney for Defendant-Appellant 
321 South 600 East 
Salt Lake City, Utah 84102 
Telephone: (801) 322-5678 
Mary C. Corporon 
Attorney for Plaintiff-Respondent 
Corporon & Williams 
1100 Boston Building 
Nine Exchange Place 
Salt Lake City, Utah 84111 
Telephone: (801) 328-1162 
Case No. 890430-CA 
(Priority No. 14b) 
i 
TABLE OF CONTENTS 
JURISDICTIONAL AUTHORITY 1 
NATURE OF PROCEEDINGS 1 
STATEMENT OF THE ISSUES 1 
DETERMINATIVE STATUTES, ETC 1 
STATEMENT OF THE CASE 2 
SUMMARY OF ARGUMENT 3 
ARGUMENT 4 
POINT I - THE LOWER COURT ERRED IN FINDING THE 
AVAILABILITY OF THE RETIREMENT FUNDS TO BE A 
CHANGE WHICH JUSTIFIED TERMINATION OF ALIMONY 4 
POINT II - THE LOWER COURT ERRED IN REDUCING 
THE APPELLANT'S SHARE IN THE RETIREMENT ACCOUNTS. . . . 6 
CONCLUSION 7 
ii 
TABLE OF AUTHORITIES 
Cases 
Gardner v. Gardner, 748 P.2d 1076 (Utah 1988) 6 
Naranjo v. Naranjo, 751 P. 2d 1144 (Utah 1988) 4 
Rasband v, Rasbandf 752 P.2d 1131 (Utah 1988) 6 
Throckmorton v. Throckmorton, 767 P.2d 121 (Utah App. 1988) . 5,6 
Statutes and Rules 
Rule 3, R. Utah Ct. App 1 
EDWARD K. BRASS (#432) 
Attorney for Plaintiff-Appellant 
321 South 600 East 
Salt Lake City, Utah 84102 
Telephone: (801) 322-5678 
IN THE UTAH COURT OF APPEALS 
DAVID E. BATES, 
Plaintiff-Respondent, 
vs. 
CHRISTINE L. BATES, 
Defendant-Appellant. 
BRIEF OF APPELLANT 
JURISDICTIONAL AUTHORITY 
Rule 3, R. Utah Ct. App. 
NATURE OF PROCEEDING 
This is an appeal from a judgment modifying a divorce 
decree by terminating alimony the respondent was required to pay 
to the appellant. 
STATEMENT OF THE ISSUES 
1. The lower court erred in finding the availability of 
retirement funds to be a material change in circumstances which 
would justify terminating alimony. 
2. The lower court erred in reducing the appellant's 
interest in the retirement accounts. 
DETERMINATIVE STATUTES, ETC. 
There are no determinative statutes or rules inasmuch as 
this is matter in equity. 
Case No. 890430-CA 
(Priority No. 14b) 
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STATEMENT OF THE CASE 
The respondent filed a petition to modify the divorce 
decree in this action by terminating alimony on the theory that the 
early availability of retirement funds awarded to the appellant 
constituted a material change in circumstances. A trial was held 
before the Honorable J. Dennis Frederick, District Judge, in the 
Third Judicial District Court in and for Summit County. Judge 
Frederick found a change in circumstances had occurred and termi-
nated alimony. 
The parties were divorced on July 8, 1986 (Agreed 
Statement of the Case, p. 1). At the time the decree was entered, 
the respondent was an airline pilot earning $6,000.00 per month. 
The appellant, who was then 41 years old, had only worked outside 
the home for a few months preceding the termination of a 17-year 
marriage. She was then earning $680.00 per month as a full time 
telephone operator for a hotel (Id_.) 
As far as is pertinent to this case, the decree awarded 
the appellant $1,000.00 per month in alimony, 1,423.45 shares of 
Western Airlines stock, a $22,212.50 interest in the respondent's 
so-called Retirement Plan A and a $96,747.50 interest in the 
respondent's so-called Retirement Plan B. The total of $118,950.00 
was to be paid when the respondent retired and was not available 
unless he retired (Ij3., p. 2). 
In 1988, the respondent filed a petition to modify the 
decree. In the two years which had passed since the decree was 
entered, Western Airlines had been purchased by Delta Airlines. 
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The terms of the purchase enabled the respondent to have immediate 
access to his retirement funds regardless of whether he retired or 
not. Respondent contended his ability to pay all of the retirement 
immediately warranted termination of alimony (Ij3., p. 2). 
The modification was heard in May 1989. The respondent's 
income had increased to between $10f000.00 and $11,400.00 per 
month, and the appellant's income had decreased from $680.00 to 
$625.00 per month. However, the appellant had ceased to work full 
time and had become a full-time student. Her living expenses were 
the same or slightly higher than in 1986. The respondent had not 
conveyed the 1,423.45 shares of Western Airlines stock to the 
appellant (J^ 3., p. 2). 
The lower court found the value of the stock to be 
$18,000.00 and awarded that to the appellant. He also ordered the 
respondent to pay her $100,000.00 from his retirement plans. He 
then terminated alimony based upon the early availability of the 
retirement (Ic[., p. 3). 
SUMMARY OF ARGUMENT 
1. The lower court erred in terminating alimony. The 
original decree contemplated that the appellant would receive both 
the retirement and alimony. The mere fact that the retirement 
became available without the respondent being required to retire 
is not a material change in circumstances. 
2. The lower court erred in reducing the appellant's 
share in the retirement funds from $118,950.00 to $100,000.00. The 
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amount of her share was res judicata and not subject to modifi-
cation. 
ARGUMENT 
POINT I 
THE LOWER COURT ERRED IN FINDING THE 
AVAILABILITY OF THE RETIREMENT FUNDS TO BE A 
CHANGE WHICH JUSTIFIED TERMINATION OF ALIMONY. 
In 1986, the appellant was awarded both $1,000.00 per 
month in alimony and a $118,950.00 interest in the respondent's 
retirement accounts which was not to be paid until he retired. At 
that time, the retirement funds would be paid to him only when he 
retired. The date for his retirement had not been fixed with any 
certainty. The sole change which occurred in the intervening two 
years was that the retirement become available without the respon-
dent being required to retire. This was not a sufficient "material 
change in circumstances" to justify termination of the appellant's 
alimony award. 
In a divorce action, the trial judge is charged ". . .to 
consider all of the pertinent circumstances, including the amount 
and kind of property to be divided, the source of the property, the 
parties' health, the parties' standard of living and respective 
financial conditions, their needs and earning capacities, the 
duration of the marriage, what the parties gave up by the marriage, 
and the relationship the property division has with the amount of 
alimony awarded," Naranjo v. Naranjo, 751 P. 2d 1144, 1149 (Utah 
App. 1988). In applying those standards to the present case, Judge 
Daniels, the judge who heard the trial in 1986, deemed it 
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appropriate to award the appellant both alimony and a share in the 
respondent's retirement accounts. Nothing in the alimony award 
made it terminate upon the respondent receiving his retirement. 
The respondent never appealed from this judgment. 
As stated in Throckmorton v. Throckmorton, 767 P.2d 121, 
124 (Utah App. 1988), a modification of alimony case, f,l[T]he 
threshold requirement for relief [in a petition for modification 
of a divorce decree] is a showing of a substantial change in 
circumstances occurring since the entry of the decree and not 
contemplated in the decree itself,1" (emphasis added, citation 
omitted). As seen, the decree "contemplated" the payment of both 
alimony and a share in the retirement. All the original decree did 
not contemplate was when the payment of the retirement would begin. 
The fact that the date of commencement of payment was not contem-
plated by the original decree would not seem sufficiently material 
to relieve the respondent of his duties to pay both alimony and 
retirement. Judge Daniels ordered the retirement to be paid at 
some future date. If he intended its payment to terminate alimony, 
such a provision could have been inserted in the decree. Thus, the 
mere fact the respondent was able to gain access to his retirement 
funds without retiring was neither "substantial" or a "change," as 
those terms were used in Throckmorton. 
The effect of the Court's ruling is to permit the 
respondent, whose income has increased from $6,000.00 to perhaps 
as much as $11,400.00 per month, to cease paying alimony, in less 
than three years since, the entry of the decree, to a 44-year-old 
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woman who did not work for 17 years and whose income has decreased 
from $680.00 to $625.00 per month while she attends school in an 
effort to improve herself. She must manage her property settlement 
in such a way to provide for her needs as long as she lives. No 
consideration was given to whether leaving her in this condition 
would satisfy the purpose of alimony, to equalize the parties1 
standards of living and maintain them as close as possible to the 
standard of living enjoyed during the marriage, Gardner v. Gardner, 
748 P.2d 1076 (Utah 1988); Rasband v. Rasband, 752 P.2d 1331 (Utah 
1988). No consideration was given to the requesting spouse's needs 
or financial condition, as required by Rasband. Consequently, the 
termination of alimony was an abuse of discretion. 
POINT II 
THE LOWER COURT ERRED IN REDUCING THE 
APPELLANT'S SHARE IN THE RETIREMENT ACCOUNTS. 
After a full trial in 1986, the appellant was awarded a 
$118,950.00 share in retirement plans held by the respondent. In 
1988, the lower court reduced that figure to $100,000.00 merely 
because the funds were now available. Such action was an abuse of 
discretion. 
In the Throckmorton case, this Court observed, "The 
doctrine of res judicata applies in divorce actions (citation 
omitted). When there has been an adjudication, it becomes res 
judicata as to those issues which were either tried or determined, 
or upon all issues which the party had a fair opportunity to 
present and have determined in the other proceeding," supra at 123. 
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In the present case, the value of what the appellant was 
to receive from the retirement funds was litigated and decided in 
the first proceeding. To reduce that for no reason by more than 
$18,000.00 is contrary to the doctrine of res judicata and is an 
abuse of discretion. 
CONCLUSION 
The judgment of the lower court should be reversed and 
the case should be remanded to reinstate the $1,000.00 per month 
in alimony and $18,950.00 the lower court arbitrarily deducted from 
the retirement funds. 
Dated this j, If day of September, 1989. 
~m 
EDWARD K. BRASS 
Attorney for Plaintiff-Appellant 
MAILING CERTIFICATE 
I hereby certify that four true and correct copies of the 
foregoing Brief of Appellant was mailed, postage prepaid, to Mary 
C. Corporon, Corporon & Williams, 1100 Boston Building, Nine 
Exchange Place, Salt Lake City, Utah 84111, on the I H day of 
September, 1989. /j 
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ADDENDUM 
EDWARD K. BRASS (#432) 
Attorney for Defendant 
321 South 600 East 
Salt Lake City, Utah 84102 
Telephone: (801) 322-5678 
IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SUMMIT COUNTY, STATE OF UTAH 
DAVID E. BATES, ) 
Plaintiff, ) AGREED STATEMENT OF 
) THE CASE 
vs. ) 
CHRISTINE L. BATES, ) Civil No. 7992 
) (Judge Frederick) 
Defendant. ) 
The parties, by their attorneys, stipulate and agree 
pursuant to Rule 11(f), R. Utah Ct. App., that the following may 
be considered to be the record on appeal in this case. 
1. The parties were divorced on July 8, 1986. A copy 
of the decree is attached hereto as exhibit A and may be considered 
part of the record on appeal. 
2. At the time the decree was entered, the plaintiff was 
48 years old and had been employed throughout the 17 year marriage 
as an airline pilot for Western Airlines. The defendant, then age 
41, was a stewardess at the time of the marriage, ceased working, 
and did not work outside the home again until shortly before the 
decree was entered. 
3. At the time the decree was entered, the plaintiff was 
earning $6,000.00 per month. The defendant who had become employed 
as a telephone operator for a hotel on a full-time basis, earned 
$680.00 per month. 
2 
4. The decree, as far as is pertinent to this appeal, 
awarded the defendant 1,423.45 shares of Western Airlines stock, 
$1,000.00 per month in alimony, a $22,212.50 interest in the 
plaintiff's so-called retirement Plan A, and a $96,747.50 interest 
in the plaintiff's so-called retirement plan B. 
5. At the time the decree was entered, the plaintiff 
could not collect his retirement unless he retired and was not 
required to pay the defendant her share of the retirement accounts 
until he retired. 
6. Between 1986 and 1988, Delta Airlines purchased 
Western Airlines, the plaintiff's employer. The purchase enabled 
the plaintiff to have access to his retirement accounts without 
retiring. 
7. In 1988, the plaintiff filed a petition for 
modification alleging that the availability of the retirement 
accounts constituted a material change in circumstances which would 
justify termination of alimony. 
8. At the time the petition for modification was heard, 
the defendant was employed part-time as a secretary earning $625.00 
per month and was attending school full-time. Her expenses were 
slightly greater than when the decree was entered. 
9. At the same time, the plaintiff's income was between 
$10,000.00 and $11,400.00 per month. The plaintiff's expenses had 
also increased. He had not delivered the 1,423.45 shares of 
Western Airlines stock to the defendant. 
10. The Court found the availability of the retirement 
account to be a material change in circumstances. A copy of the 
Court's findings and decree are attached hereto as exhibit B, and 
may be considered part of the record on appeal. 
11. The Court awarded the defendant $18,000.00 for her 
interest in the Western Airlines stock, $100,000.00 for her 
interest in plans A and B, and terminated alimony. 
Dated this
 tU day of September, 1989. , 
/"' '• / / / / / 
LP* 'c tt: n re 
EDWARD K. BRASS
 v 
Attorney for Defendant 
!J Dated this j / day of September, 1989. 
,j 
Attorney7 for^^iaintiff 
APPROVAL OF RECORD 
The Court, has read the foregoing stipulation of the 
parties and approves it as true and accurate summary of the 
pertinent facts proven in this case. 
Dated this day of September, 1989. 
BY THE COURT: 
J. DENNIS FREDERICK 
District Court Judge 
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DELIVERY CERTIFICATE 
I hereby certify that a true and correct copy of the 
foregoing Agreed Statement of the Case was hand-delivered to Mary 
C. Corporon, Corporon and Williams, 1100 Boston Building, Nine 
Exchange Place, Salt Lake City, Utah 84111, on the ' 7 day of 
September, 1989. 
EDWARD K. BRASS 
Attorney for Defendant 
321 South 600 East 
Salt Lake City, Utah 84102 
Telephone: (801) 322-5678 
IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SUMMIT COUNTY, STATE OF UTAH 
DAVID EPHRAIM BATES, ) 
Plaintiff, ) DECREE OF DIVORCE 
vs. ) 
CHRISTINE LOUISE BATES, ) C i v i l No, 7992 
) ( J u d g e D a n i e l s ) 
D e f e n d a n t . ) 
T h i s m a t t e r came on f o r t r i a l b e f o r e t h e H o n o r a b l e 
S c o t t D a n i e l s on F e b r u a r y 7 , 1986 , a t 9 a . m . The p l a i n t i f f was 
p r e s e n t and r e p r e s e n t e d by C r a i g G. Adamson. The d e f e n d a n t was 
p r e s e n t and r e p r e s e n t e d by Edward K. B r a s s . 
T h e p a r t i e s a n d v a r i o u s w i t n e s s e s w e r e s w o r n a n d 
t e s t i f i e d . S e v e r a l e x h i b i t s , i n c l u d i n g c u s t o d y e v a l u a t i o n s , 
w e r e r e c e i v e d i n t o e v i d e n c e . The p a r t i e s a r g u e d t h e i r p o s i t i o n s 
t o t h e C o u r t and t h e C o u r t t o o k t h e m a t t e r u n d e r a d v i s e m e n t . 
The C o u r t , h a v i n g e n t e r e d i t s F i n d i n g s of F a c t and C o n c l u s i o n s 
of Law, now e n t e r s i t s Decree of D i v o r c e . 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED: 
1 . E a c h p a r t y i s a w a r d e d a d e c r e e o f d i v o r c e 
d i s s o l v i n g h i s and h e r m a r r i a g e t o t h e o t h e r on t h e g r o u n d s of 
m e n t a l c r u e l t y , t h e same t o become f i n a l on e n t r y . 
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2. The p l a i n t i f f i s awarded the c a r e , custody and 
c o n t r o l of the p a r t i e s 1 t h r e e minor c h i l d r e n , s u b j e c t to the 
defendant 's reasonable v i s i t a t i o n r i g h t s . No support is awarded. 
3 . The p a r t i e s acqui red c e r t a i n p e r s o n a l p r o p e r t y 
which the Court finds should be divided equitably as follows: 
a . The d e f e n d a n t i s awarded the f u r n i t u r e in 
her p o s s e s s i o n , the piano and the f reezer . She did not request 
any other speci f ic furnishings a t t r i a l . 
b . Each p a r t y i s awarded 1 ,423.45 sha re s of 
Western A i r l i n e s common s t o c k , one-ha l f of the t o t a l s tock 
contained in the p l a i n t i f f ' s employee stock p lan . 
c . The defendant i s awarded an i n t e r e s t in the 
p l a i n t i f f ' s r e t i r e m e n t Plan A equal to $22,212.50, one-half the 
p r e s e n t v a l u e . The defendant i s awarded an i n t e r e s t in the 
p l a i n t i f f ' s r e t i r e m e n t Plan B equal to $96,747.50, one-half the 
p r e s e n t v a l u e . These i n t e r e s t s w i l l not be paid u n t i l the 
p l a i n t i f f r e t i r e s and r e c e i v e s h i s r e t i r e m e n t . The defendant 
w i l l then be pa id a p r o p o r t i o n a t e share of each payment the 
p l a i n t i f f r e c e i v e s . The p r o p o r t i o n she w i l l rece ive sha l l be 
equal to the proport ion between her i n t e r e s t s and the t o t a l value 
of the plans upon the p l a i n t i f f ' s re t i rement . 
d. The defendant i s awarded one-half of a l l cash 
a s s e t s held by the p a r t i e s , i nc lud ing ha l f of the $12,287.90 
in s t a t e and federal tax refunds from 19b4. The p l a i n t i f f sha l l 
receive the other ha l f . 
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e . The defendant s h a l l pay to the p l a i n t i f f the 
sum of $7,000.00 to enable her to purchase a new ca r . 
f. The p l a i n t i f f i s awarded the farm equipment, 
farm an imals , the con ten t s of the home in Wanship and a l l other 
asse ts nor spec i f i ca l ly mentioned here . 
g. The p l a i n t i f f s h a l l d e s i g n a t e the defendant 
as the person to r e c e i v e h i s Western AirLines companion passes 
for a pe r iod of two y e a r s . In the event tha t the use of these 
p a s s e s by t h e d e f e n d a n t c o n s t i t u t e s t a x a b l e income to the 
p l a i n t i f f , the defendant s h a l l be r e q u i r e d to pay the tax on 
such income. 
h . Each p a r t y i s a w a r d e d o n e - h a l f of t h e 
$8,000.00 owed to them on the so ca l l ed Wright cont rac t a t the 
time of t r i a l . 
4 . The de fendan t was ordered on or about Apr i l 4, 
1985, to r e t u r n VISA card 4768-052-443-478 to the p l a i n t i f f . 
She s h a l l £>e r e s p o n s i b l e for a l l charges she made a f t e r t h a t 
d a t e . The defendant s h a l l a l s o pay charges she i n c u r r e d a t 
Deseret Book a f t e r that . d a t e . The p l a i n t i f f s h a l l assume and 
pay the debt to Buck's Chevron and a l l other mar i ta l deb t s . 
5 . The p a r t i e s a c q u i r e d a home and r e a l p r o p e r t y 
loca t ed in Wanship, Utah, dur ing the mar r iage and a s e p a r a t e 
.85 acre of property in the same area . This property i s awarded 
to the p l a i n t i f f f ree of any claim by the defendant , and she 
s h a l l q u i t - c l a i m her i n t e r e s t to him upon demand. In r e t u r n 
for t h i s award, the p l a i n t i f f i s awarded $50,000.00 to be paid 
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t o her by t h e p l a i n t i f f e i t h e r in cash or in equal monthly 
i n s t a l l m e n t s within five years from the entry of the decree with 
i n t e r e s t on the balance a t the ra te of 12% per annum. 
6. The p l a i n t i f f s h a l l pay to the defendant the sum 
of $1,000.00 per month in alimony u n t i l she remarries or l ives 
in a marriage-l ike r e l a t i o n s h i p . 
7 . The d e f e n d a n t i s awarded judgment a g a i n s t the 
p l a i n t i f f for $7,500.00 in a t t o rney ' s fees . 
8 . T h e p a r t i e s a r e e a c h o r d e r e d t o e x e c u t e t h e 
d o c u m e n t s n e c e s s a r y t o t r a n s f e r t h e p r o p e r t y d i v i d e d by t h i s 
d e c r e e . 
Dated t h i s <* day of Jr&&e, 1 9 8 6 . 
BY THE COURT: 
SCOTT DANIELS 
District Judge 
Approved as to form: 
CRAIG G. ADAMSON 
Attorney for Plaintiff 
MAILING CERTIFICATE 
I hereby certify that a true and correct copy of the 
foregoing Decree of Divorce was mailed, postage prepaid, to Craig 
G. Adamson, 310 South Main Street, Suite 1330, Salt Lake City, 
Utah b4101, on this / (,? day of -May, 1986. ^v'> 
/ \ / / / / / /X S Wl'v/V / / • V"- .y? / 
MARY C. CORPORON #7 34 
Attorney for Plaintiff 
CORPORON & WILLIAMS 
Suite 1100 - Boston Building 
#9 Exchange Place 
Salt Lake City, Utah 84111 
(801) 328-1162 
IN THE THIRD JUDICIAL DISTRICT COURT, 
IN AND FOR SUMMIT COUNTY, STATE OF UTAH. 
DAVID E. BATES, 
FINDINGS OF FACT and CONCLUSIONS 
Plaintiff, OF LAW 
-vs-
CHRISTINE L. BATES, Civil No. 7992 
Defendant. 
THE ABOVE-CAPTIONED MATTER, having come on for trial before 
the above-entitled court on May 17, 1989, the Honorable J. Dennis 
Frederick Judge presiding, plaintiff appearing in person and with 
counsel, Mary C. Corporon, and the defendant appearing in person 
and with counsel, Edward K. Brass, and the Court having proceeded 
to hear the proffers of the parties' testimony and the arguments 
of counsel and having reviewed the file and the pleadings 
contained therein, based thereon and good cause appearing 
therefor, the Court now makes and enters the following: 
FINDINGS OF FACT 
1. The parties hereto were divorced by a Decree of Divorce 
entered in the above-captioned matter on or about July 8, 1986. 
2. Plaintiff is now 51 years of age. Defendant is now 44 
years of age. 
3. The parties are the parents of three minor children, 
namely: Daniel, born July 17, 1972; Ben, born June 21, 1977; 
and, T. J., born February 17, 1981. Plaintiff is the custodial 
parent of the minor children pursuant to the Decree of Divorce 
herein, subject to defendant's reasonable and liberal rights of 
visitation. 
4. At the time of entry of the Decree of Divorce, plaintiff 
was employed as a pilot for Western Airlines. The Court found 
plaintiff's income, at the time of entry of the Decree of 
Divorce, to be Seventy-Two Thousand Dollars ($72,000.00) per 
year. 
5. At the time of the entry of the Decree of Divorce, 
defendant was employed at Little America in Salt Lake City Utah 
and the Court, at the time of the entry of the Decree of Divorce, 
found her income to be Eight Thousand One Hundred Sixty Dollars 
($8,160.00) per year. 
6. Since the entry of the Decree of Divorce herein, Delta 
Airlines has purchased Western Airlines and plaintiff is now 
employed as a pilot for Delta Airlines. 
7. Plaintiff's gross annual income, as of the date of trial 
herein, was approximately One Hundred Twenty Thousand Dollars 
($120,000.00), or Ten Thousand Dollars ($10,000.00) per month. 
8. In 1987 defendant continued to be employed by Little 
America in Salt Lake City, Utah, and earned approximately Ten 
Thousand Dollars ($10,000.00) gross income for that year. 
9. At the time of trial herein, defendant was employed 
part-time, at a gross monthly income of Six Hundred Twenty-Five 
Dollars ($625.00) and attended school as a full-time student. 
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10. At the time of the entry of the Decree of Divorce 
herein, plaintiff held two retirement accounts, Plan A and Plan 
B, through Western Airlines. These accounts could not be 
invaded, nor the funds disbursed, until the termination of 
plaintiff's employment at Western Airlines, either by voluntary 
termination or retirement. 
11. Since the time Western Airlines was acquired by Delta 
Airlines, the plaintiff's retirement plan through his employment 
has changed, such that he may now invade Plan B of his retirement 
account and receive immediate distribution of funds therefrom, to 
the benefit of the defendant. 
12. At the time of entry of the Decree of Divorce herein, 
plaintiff and defendant were each awarded certain shares of stock 
which the parties held in Western Airlines. Those shares of 
Western Airline stock are now held in a tax-deferred retirement 
account at Dean Witter and the stock has now been converted to 
other stock. The value of defendant's interest in said stock is 
now approximately Eighteen Thousand Dollars ($18,000.00) and, by 
order of this Court, these funds may be disbursed immediately to 
the defendant. 
13. Pursuant to the Decree of Divorce herein, plaintiff was 
ordered to pay to defendant the sum of One Thousand Dollars 
($1,000.00) per month, as and for permanent alimony. Defendant 
was not ordered to pay any child support to plaintiff. 
14. Each party has incurred substantial court costs and 
attorney's fees in pursuing this action. 
BASED UPON THE FOREGOING Findings of Fact, the Court now 
makes and enters the following: 
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CONCLUSIONS OF LAW 
1. This Court has jurisdiction over the subject matter and 
the parties to this action. 
2. A substantial change in circumstances has occurred since 
the entry of the Decree of Divorce herein, in that, at the time 
of Decree of Divorce, invasion of the plaintiff's retirement 
account was not possible, but is new possible by virtue of the 
change in plaintiff's retirement account. Invasion of the stock 
and retirement accounts may generate for the defendant 
immediately, the sum of One Hundred Eighteen Thousand Dollars 
($118,000.00). The Court finds this change to be significant and 
substantial. 
3. A qualified domestic relations order should issue from 
this Court requiring immediate disbursal to the defendant of the 
sum of One Hundred Thousand Dollars ($100,000.00) from 
plaintiff's retirement account, Plan B, and further requiring 
immediate disbursal to defendant of one-half the interest in the 
tax-deferred stock account held at Dean Witter, which represents 
the proceeds from the Western Airlines stock referred to in the 
Decree of Divorce. 
4. Upon disbursal of the sum of One Hundred Eighteen 
Thousand Dollars ($118,000.00) and/or stock and monies having 
that value to the defendant, plaintiff's alimony obligation to 
the defendant should be deemed to terminate forthwith. 
5. Neither party should be ordered to pay any child support 
to the other. There should be no increase in the plaintiff's 
alimony obligation to the defendant. 
6. Each party should be ordered to pay and assume his or 
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her own court costs and attorney's fees incurred in this action. 
7. Paragraph 3(e) of the Decree of Divorce should be 
modified to reverse the terms plaintiff and defendant, and this 
Paragraph should be modified to read as follows: 
e. The plaintiff shall pay to the defendant the 
sum of Seven Thousand Dollars ($7,000.00) to 
enable her to purchase a new car. 
DATED THIS day of , 1989. 
BY THE COURT 
J. DENNIS FREDERICK 
District Court Judge 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that I am employed in the offices of 
Corporon & Williams, attorneys for the plaintiff herein, and that 
I caused the foregoing proposed Findings of Fact and Conclusions 
of Law to be served upon defendant by placing a true and correct 
copy of the same in an envelope addressed to: 
EDWARD K. BRASS 
Attorney for Defendant 
321 South 600 East 
Salt Lake City, Utah 84102 
and depositing the same, sealed, with first-class postage pre-
paid thereon, in the United States mail at Salt Lake City, Utah 
on the '- day of May, 1989. 
Secretary 
-j/ 
i j 
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MARY C. CORPORON #734 
Attorney for Plaintiff 
CORPORON & WILLIAMS 
Suite 1100 - Boston Building 
#9 Exchange Place 
Salt Lake City, Utah 84111 
(801) 328-1162 
IN THE THIRD JUDICIAL DISTRICT COURT, 
IN AND FOR SUMMIT COUNTY, STATE OF UTAH. 
DAVID E. BATES, 
Plaintiff, ORDER MODIFYING DECREE OF DIVORCE 
-vs-
CHRISTINE L. BATES, Civil No. 7992 
Defendant. 
THE ABOVE-CAPTIONED MATTER, having come on for trial before 
the above-entitled court on May 17, 1989, the Honorable J. Dennis 
Frederick Judge presiding, plaintiff appearing in person and with 
counsel, Mary C. Corporon, and the defendant appearing in person 
and with counsel, Edward K. Brass, and the Court having proceeded 
to hear the proffers of the parties' testimony and the arguments 
of counsel and having reviewed the file and the pleadings 
contained therein and having previously made and entered its 
Findings of Fact and Conclusions of Law, based thereon and good 
cause appearing therefor; 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED: 
1. Paragraph 3(e) of the Decree of Divorce is hereby 
modified to read as follows: 
e. The plaintiff shall pay to the defendant the 
sum of Seven Thousand Dollars ($7,000.00) to 
enable her to purchase a new car. 
2. A qualified domestic relations order should issue from 
this Court requiring immediate disbursal to the defendant of the 
sum of One Hundred Thousand Dollars ($100,000.00) from Plan B of 
plaintiff's retirement account with his employer, Delta Airlines. 
Upon disbursal of this sura, all claims of defendant against 
plaintiff's retirement accounts, both Plan A and Plan B, set 
forth in the Decree of Divorce herein, shall be deemed to be paid 
and satisfied in full. 
3. A qualified domestic relations order should issue from 
this Court requiring payment to the defendant, forthwith, of one-
half the value of the parties' tax-deferred stock account held at 
Dean Witter. Upon transference of these stocks or funds to the 
defendant, all claims of defendant for stocks in Western Airlines 
as awarded to her in Paragraph 3(b) of the Decree of Divorce, 
shall be deemed paid and satisfied in full. 
4. Upon compliance of plaintiff with the terms and 
conditions set forth in Paragraphs 2 and 3 of this Order, 
plaintiff's obligation to pay alimony to the defendant shall 
terminate forthwith. 
5. Plaintiff's petition to require defendant to pay child 
support to the plaintiff is hereby denied. 
6. Defendant's petition to increase the alimony obligation 
of the plaintiff to the defendant is hereby denied. 
7. Each party is ordered to pay and assume his or her own 
court costs and attorney's fees incurred in this action. 
DATED THIS day of , 1989. 
BY THE COURT 
J. DENNIS FREDERICK 
